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3rd October 2001

Dear Pat

Reference: Franchise agreement – 70 Lower Richmond Road, SW15 

Several people have told me that you are now employed by B & R Carpets in Putney. I must say that this amazed me, it also disappointed me. As you are only too well aware B & R is a direct competitor of Mr Carpet Ltd, not only in Putney but also in Fulham and Sheen. 

Whilst you held the franchise in the Putney shop you were not at all keen on the way B & R conducted it’s business, especially in relation to it’s competitors – i.e. yourself at the time and the manner in which it treated its customers.

I had thought that we had parted on a relatively amicable basis when your franchise came to an end on the 31st August and in many respects I believe I was more than fair when we agreed on the various terms of your departure, some of which still require implementation. Furthermore, I would not wish in any way to affect your chances of earning a living in the carpet trade. That would not be right. That having been said though Pat, you must know that in working now for a direct competitor of Mr Carpet Ltd you are in fact breaching the restrictive and possibly the confidentiality terms of our franchise agreement. I would also remind you under clause 6.16:1 of the franchise agreement, which states as follows,

6.16:1Not at any time during or after the Term to divulge to any person any confidential information other than to persons who have signed a secrecy undertaking in the form approved by the Franchisor

 And also at common law generally you owe a duty of confidentiality to Mr Carpet Ltd. 

This in effect means that you are not allowed to divulge any of my company’s confidential information, which includes customer listings, details of suppliers’ contracts, trading practices etc. This is a very serious matter. My business could be severely affected and suffer considerable financial loss, and this is exactly why those terms were included in your franchise agreement, not to any way thwart you but to protect my legitimate business interests. 

Under the “No Competition” clause at 8.4 of the franchise agreement which states the following:

For a period of one year after expiry or termination the franchisee undertakes:

8.4:1  not (except as a holder of not more than 5% of the issued shares of a quoted company) to engage directly or indirectly in any capacity in any business venture competitive with the business within a two mile radius of the location or of any other outlet owned or operated by any other Franchisee of the Franchisor or by
the Franchisor or any subsidiary or holding company of the Franchisor or by any company associated with the Franchisor

8.4:2 not to solicit customers or persons who were former customers of the Business within two years of termination with the intent of taking their custom

8.4:3  not to solicit any employees or former employees who were during the preceding two years employed in the Business by the Franchisee or by the Franchisor or any other franchisee or representative of the Franchisor

You are firstly prohibited from working for a competitor located within a two-mile radius of the Putney shop and or within a two-mile radius of any of my other branches. Secondly you are not allowed to deal with customers from the Putney shop for two years from the date of expiry of the franchise, if your intention is to take their custom away from the Putney shop. Thirdly you may not try and take any staff or sub contractors (i.e. fitters) including former employees, who were employed by any branch (including Putney) of Mr Carpet for the preceding two years. 

As you can imagine, this whole matter has caused me great concern and over the past few days I have given it a lot of consideration. As I have already said, I do not wish to stop you from earning a living. So I will agree to take no further action at present in this regard but only if you agree never over the next two years, neither to attempt to take or actually take customers or staff from Mr Carpet Ltd. In addition, in accordance with clause 8.1 of the franchise agreement you must return to me immediately and personally all the items listed in that clause – which states as follows:

8.1
On the expiry or other termination of this agreement the Franchisee undertakes promptly:

8.1:1
to destroy all stationery used in the Business

8.1:2
to return to the Franchisor the Manual and all the publicity promotional and marketing material used in the business

8.1:3
to sign such notification of cessation of use of the Intellectual Property as is required by the Franchisor and immediately to permanently cease using the Trade Mark and the Trade Name in any way whatsoever

8.1:4
to return to the Franchisor all originals and copies of all documents and information in any form containing or covering in any way any part of the Intellectual Property

8.1:5
immediately to cease carrying on the business

8.1:6
ten days after the receipt of notice terminating this Agreement to pay to the Franchisor any sums due under this Agreement

AND provide me with a signed undertaking that you have done so.

However I should point out that if you agree to the above and then fail to abide by its terms in any way, and you know as well as I do that the carpet trade in South West London is a close-knit community, I will have no option, in order to protect my business, but to take legal action against you and in this regard I reserve all rights.

Pat I cannot stress enough at this point how important it is that we sort this matter out immediately, otherwise there could be serious consequences. Should there be any breach of these duties then I would be obliged to re-consider my position regarding your employment with a competitor.

I look forward to hearing from you by return.

Yours sincerely

David Guyan

Mr Carpet Ltd

